
BEFORE TH E ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL I'ROTECTION AGENCY 

WASHINGTON, I)C 

) 
In re: MilA Nation Clean Fuels ) 

Refinery ) 
) 
) 
) 
) 

Permit Number: ND-0030988 ) 
) 

Appeal Numbers: NPDES 11-02 
NPDES 11-03 
NI'DES 11 -04 

EPA REGION 8'S RESPONSE TO PETITION OF 
TIM ORA Y, PLAZA TOWNSHIP SUPERVISOR 



I. INTRODUCTION 

On August 3, 20 11 , the Region issued the Record of Decision ("ROD") documenting the 

U.S. Environmental Protection Agency Region 8 (" Rcgion")'s decision to issue a Clean Water 

Act ("CWA") National Pollutant Discharge Elimination System ("NPDES") Pennit ("Permit") 

under CWA § 402, 33 U.S.C. § 1342, to the Three Affi liated Tribes, Mandan, Hidatsa, and 

Arikara Nation C"M I-IA Nat ion" or "Tribes") of the Fort Berthold Indian Reservation 

("Reservat ion") for wastewater discharges associated with the operation of an oil refinery. The 

Region issued the ROD pursuant to the National Environmental Policy Act (,'NEPA") 42 

U.S.C. § 4321 et seq. , the Council on Envi ronmental Quality ("CEQ") regulations, 40 C. F.R. 

Parts \500-1 508, and the EPA's regulations implementing NEPA 8140 C.F.R. Part 6. EPA 

MI-IA-O 11 387 to 011408. On August 4, 20 II , the Region issued the NI'DES Pennit. The 

permit authorized the MI-IA Nat ion to di scharge pollutants from a point source into watcrs of 

the U.S. in accordance with the conditions listed in thc Permit. On November 22, 2012. EPA 

withdrew certa in effiuenllimits, which EPA then revised and reproposed for public comment. 

EPA has not yet tinalizcd thcse re-proposed limits. 

On April 9, 20 12, Tim Gray, Plaza Township Supervisor, filed a Petition for Review 

(,'Peti tion") with the Environmcillal Appea ls Board ("EAB" or " Board") regarding the issuance 

of the NPDES pennit and the sufficiency of tile NEPA analys is prepared as part of the pennit 

issuance. On April 13, 2012, in response to an April 12, 2012 inqui ry from the Region regarding 

whether the Region should prepare a response to Mr. Gray's petition, thc Region rcceived an 

elcctronic mail1l1cssage frol11 Ms. Eurika Ourr, Clerk oCthe Board, stating " the Board would 

welcome a filing on the issue whether they are out o f time and whether the rationale for filing 

late was adequate:' On April 17,2012, in response to an April 16,20 12 inquiry from the Region 



regarding a deadline for filing a response, the Region received an electronic mail message from 

Ms. Eurika Durr, Clerk of the Board, stating "[p]lease file a response no later than April 30, 

2012.'" 

Mr. Gray 's petition is not timely, and has fa iled to demonstrate special circumstances 

warranting delay. Moreover, to the extent that Mr. Gray 's petition is challenging the re-

proposed effluent limits, the petition is not ripe for review, as EPA has not yet finalized such 

I imits. Therefore, for the reasons set forth below, the Board should deny review of Mr. Gray' s 

petition. 

II. BACKGROUN))' 

From 2003 through 2009, the U.S. Department of the Interior (" DOl") - Bureau of Indian 

AfTairs (,'BlA") and the Region provided nLllllerous opportunities for public involvement 

regarding a proposal by the Ml-IA Nation to construct and operate an oi l refinery on the 

Reservation through the NEPA and NPDES processes. See Section II of EPA Region 8' s 

Response to Consolidated Petitions for Review (Dec. 16,2011). On August 3,2011 , the Region 

issued the ROD documenting the Region' s decision to issue the NPDES pennit to the MHA 

Nat ion. EPA MHA-0 11 387 to 011408. The Region issued the ROD after considering the 

analysis and information set forth in the NEPA documents and other information prepared by the 

Region and DOI/BlA. EPA MHA-011 387. On August 4. 2011, the Region issued the final 

NPDES pennit decis ion. EPA MHA-OI to 085. 

I 111e Region believes the Board requested briefing so le ly on the issue of time liness of the tiling. Should the Board 
choose to consider procedural or substantive issues relating to Mr. Gray's petition, regard ing the substance of the 
Petition , the Region respectfully requests the opponunity to submit an addit ional brief on those issues. 

2 This is an abbreviated background discussion regarding the refinery project. A full factual and procedural 
background discussion can be found in Section II of EPA Region 8's Response 10 COllso/i(Jale(/ Petitiolls/or Relliew 
tiled with the Board on December 16,2011 in the conso lidated cases NPDES 11-02, 11-03, and 11-04. All 
references to the administrative record in th is response to Mr. Gray's Petition for Review arc to the admi nistrative 
record filed in the consolidated cases. 
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Pursuant to 40 C.F.R. § 124. I 5(a), the Region mailed wriuen notice of the fina l pennit 

decision to the MI-IA Nation and the approximately 200 people who had submitted written 

comments or requested not ification of the final pennit decision. EPA MI'IA-O 11385 to 011 386. 

The mailed written notice indicated that the NPDES pennit appeal peri od fo r the petitions for 

review to the Board would begin upon publ ication o f the noti ce in the Federal Register, which 

the Region anticipated would occur on August 12, 20 II . !d. Notice in the Federal Register of 

the Region 's act ion occurred on August 12,20 11 , thus triggering the 30-day pe rmit appeal 

period provided for by 40 C.F.R. §124. 19(a). EPA MHA-010894. Pursuant to the EPA 

regulat ions, the permit appeal period closed on September 12, 2011. 40 C. F.R. § I 24.20(c). 

Three parties filed Petitions for Review of the Permit with the Board in the consolidmed 

pet itions numbered N PDES 11-02, 11 -03, and 11-04. On November 22,20 11 , in accordance 

wi th 40 C.F .R. § l24. 19(d), the Region provided notice to the Board and interested parties that 

thc Region was withdrawing the e ffiucIll limitations fo r the six paramcters for Outfa ll 002 in the 

MJ-JA Nation NPDES pcnnit: BOD (biochemical oxygen demand), COD (chemical oxygen 

demand), TSS (total suspended solids), total chromium, phenolic compounds, and oil and grease. 

The Region' s wi thdrawal of the emuent limi tmions was published in a public noti ce in several 

area newspapers on November 25,2011 and November 28, 2011. See Exhibit B to Region 8 ' s 

Relponse 10 Consolidated Pelitions for Review. The Region prepared new draft cffiuent 

limitations for the listed parameters) and, as noted in the public notice, made them available at 

various locations aro und the project areas and on the Region's websi te for a 45-day public 

) The Region also completed a supplemental inronnation report (" SIR II ") which evaluated the significance or the 
environmental impacts associated with the change in emuentl imitations and assessed whether additional 
compliance with NEPA was required. The Region detcnnined that additional NEPA documentation was not 
required in light orthe change in emucnt lim itations. See Exhibi t C to Region 8's Response 10 Consolidaled 
I'eliliolls/ or Review. 
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comment period." lei. Initially, the public comment period fo r the six proposed revised eOllien t 

li mitat ions was to end on January 13, 2012. lei. At the request of one of the petitioners, the 

public comment period was extended two weeks until January 26, 20 12. Noti ce of this extensio n 

was posted on the Region's website. See 

http://www.epa.govlregion8/compliance/nepa/mharefinery.htmland 

http://www.epa.gov/region8/compliancc/ncpalmharefinery.html#renotice. The Region has not 

yet finalized the revised e ffluent limitations. 

As noted above, on April 9, 20 12, Mr. Gray fil ed his petition for review wi th the Board 

and the Region is fil ing thi s response per the Board's request. 

III . SCO I'E AND STANDARD O f REVIEW 

Pursuant to 40 C. F .R. § 124.19(a), the Board must receive a pet ition for rev iew within 

th irty days after a permit dec ision or at a later date speci fi ed in the notice o f' the permit dec ision. 

40 C.F.R. § 124.19(.); In re. EnvOIeeh, L./,., 6 E.A.D. 260, 265 (EAB 1996). The pet itioner has 

the responsibility to ensure the fili ng deadlines are met and the Board must rece ive the petition 

within the fi ling dead li ne to be timely. In reo AES Pl/erto Rico L.P., 8 E.A-D, 324, 328-329 

(EAB 1999); In reo Kawaihae Cognera/ion/'ro}ec/. 7 E.A. D. 107, 124 (EA B 1997). The Board 

considers documents filed on the date it receives them. In reo Town of Marshfield. 

Massaclmseus, NPDES Appeal No. 07-03, Order Denying Review (March 27, 2007) at 4 (cit ing 

In reo Puna Geothermal Venlllre, 9 E.A-D. 243, 273 (EAS 2000). 

" On Deeember 16, 20 11 , the Region fi led its response to the consolidated petitions in NPDES 11-02, NPDES 11-
03, and NPDES 11-04. On February 17.201 2, the Board issued an Order Dismissing in Part the Petition filed in 
NPDES pennil appeal number NPDES 11 -02 regarding the challenges to the cmuent limitations for BO D, COD, 
TSS, total chromium, and oil and grease based on the Region 's withdrawal and re-notice of thcse effiuent 
limitations. 
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Generally, the Board strict ly construes thresho ld procedural requirements and relaxes a 

filing deadline only when special circumstances exist. In reo Town of Marshfield, Mass. at 4-5. 

"Special circumstances have been found, inter alia, in cases where mistakes by the permitting 

authority have caused the delay or when the permining authority has provided misleading 

information. Delays stemming from extraordinary events, such as natural disasters and response 

to terrorist threats, or from causes not attributable to the petitioner, such as problems with the 

del ivery service, have also led the Board to relax the filing deadline." 1£1. at 5 (internal citations 

omitted). 

IV. ARGUM ENT 

The Board should deny rcvicw of the Pctition because it was filed untimely and does not 

demonstrate specia l circumstances warranting revicw in light of its unt imely fili ng. Moreover, if 

the Petition were challenging the reproposed effiuent limits (which it is not), the Petition would 

not be ripe for review, as EPA has not yet finalized these effluent limits. 

A. Mr. Gruy's Petit ion was Filed More Thltn Seven Months After the DClldlinc li nd 
Cannot Bc Considcred T imely 

Mr. Gray filed the Petition nearly seven months after the September 12, 2011 deadline 

for issues related to the Final NPDES permit and NEPA analysis. This cannot be considered 

timely. Mr. Gmy had the responsibility to ensure the filing deadline was met and the Board must 

receive the petition within the filing dead li ne to be time ly. In reo AES Puerto Rico L.P., 8 E.A.D. 

324,328-329 (EAB 1999); In reo Kawaihae Cogneral ion Project, 7 E.A.D. 107, 124 n. 23 (EAB 

1997). Although Mr. Gray suggests in hi s petition that the tiling deadline was a more recent date 

(January 26, 2012) - which would still render hi s petition untimely - this was in fact the dead line 

for the public comment period on the reproposed emucnt limits which have not yet been 

finalized. The deadline for fili ng a petition with the Board on the NPDES permit (Le. the 
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portions that were not withdrawn and reproposed) and the accompany ing NEllA analysis was 

September 12,20 11 and therefore Mr. Gray's Petit ion was filed untimely. See In reo CarlOIa 

Copper CompallY, II E.A.D. 692, 735-736 (EAB 2004). 

B. Mr. Gnty Has Not Demonstrated Special Circumst;mces Warranting 
Ltl te Filing of the Petition 

In add ition, the Petition docs not demonstrate special ci rcumstances warranti ng late fili ng 

of the Petition. Although thc Petition makes reference to Mr. Gray being unaware that the MHA 

Nation continued to pursue the project, thi s docs not rise to the level of special circlllllstances 

that would warrant the Board to grant review of the Pet ition. Ordinaril y, such special 

circumstances would include a truly signifi cant event such as a hurricane preventing delivery of 

a petition in a timely manner. Mistakes by the permitting authority may also be considered 

special ci rcumstances, however that did not occur in the instant case. See e.g. In reo Town of 

Marshfield, Mass. at 5; In reo AES Puerto Rico L.P., 8 E.A.D. at 328-329. 

Moreover, the Region has provided ample notice regarding the permit issuance and filing 

deadlines - and thus any lack of awareness on Mr. Gray's part should not constitute special 

circumstances warrant ing late filing. The Region complied with atl procedural requirements and 

over a several year period provided multiple opportuniti es for public involvement regarding the 

project. This included informational meetings held by the MHA Nation, public hearings held by 

the Region and DOIIBIA as well as opportunit ies lor providing written comments on the project. 

the NPDES permit and the NEPA documentation over a several year period. See Section II o f 

EPA Region 8's Response to Consolidated Petitions for Review (Dec. 16,201 1). Mr. Gray's 

apparent laek of awareness of the issuance of the NPDES permit and RO D docs not constitute 

special circumstances warranting late filing. 
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C. To The Extent that Mr. Gray's Petition C hallenges the Reproposed Effluent 
Limits, the Petition is Not Ripe for Review, as EPA H1Is Not Yet Finnlized 
These Limits 

As discussed above, the Petition points to the January 26, 2012 date as the relevant 

deadline at issue - which is actually the date for the end of the comment period for the 

reproposed effiuent limits. The Petition is not a challenge to these reproposed limits. Rather. the 

Petition raises concern regarding the NEPA analysis accompanying the final NPDES pennit. 

Speci fically, Mr, Gray's petition raises issues involving the Envi ronmental Impact Statement and 

water quantity issues - and specifically indicates that hi s concern is not wi th water quality, which 

is what is addressed by the reproposed effluent limits. The Region did not reopen the NEPA 

analys is or any other portion of the NPDES pennit for public comment. Thcrefore. because the 

petition involves a cha ll enge to the fina l rDES permit - and not the reproposed effluenllimits 

- it is subject to the September 12, 2011 deadline for filing a petition for review. 

Moreover, even if Mr. Gray's petition were a challenge to the reproposed effiuent limits-

which it is not - the Board should deny review of the pctition becausc it is not ripe for review, as 

EPA has not yet linalized these reproposed cm"ent limits. See 40 C. F.R. § 124.19(a) (penn it 

appeal to Board limited to EPA Region 's final pcrmit decision). 

v. CONCLUSION 

For the reasons described above. the Board should deny the Petition. 
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Respectrully submitted, 

Erin E. Perkins 
Associate Regional Counsel 
EPA Region 8 
Office of Reg ional Counsel 
1595 Wynkoop Street 
Denver, CO 80202-2466 
Telephone: 303-312-6922 
Facsimile: 303-312-6859 
E-mail: perkins.crin@epa.gov 

OrColinsel: 

Elyana Sutin 
Everett Yolk 
U.S. EPA Region 8 
Office of Regional Counsel 
1595 Wynkoop Street 
Denver, CO 80202-2466 

Tom Marshall 
Dawn Messier 
Pooja Parikh 
U,S. EPA Office of General Counsel 
1200 Pennsylvania Avenue. N.W. 
Washington. D.C. 20460 
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Certificate of Service 

I, Tina Artemis, hereby certify that a true and correct copy of the EPA Region 8 Response to 

Petition of Tim Gray, Plaza Township Supervisor was sent to the persons li sted below on April 

30, 2012. 

Via the Ccntntl Data Exchange and U.S. Certified Mai l Return Rcceipt to: 

Clerk of the Board 
United States Environmcntal Protection Agency 
Environmental Appeals Board 
Colorado Building 
1341 G Street, N.W. 
Suite 600 
Washington, D.C. 20005 

Via U.S. Certified Mail Return Rece ipt to: 

Mr. Tom Fredericks 
Fredcricks, Peebles & Morgan, LLP 
1900 Plaza Drive 
Louisville, CO 80027 

Mr. Sparsh Khandeshi 
Environmental Integrity Project 
1 Thomas Circle 
Suite 900 
Washington. D.C. 20005 

Pastor Elise Packincau 
P.O. Box 496 
New Town, N. D. 58763 

Mr. James Stafsliel1 
P.O. Box 0094 
Makoti , N.D. 58756 

Via Electronic Mail in PDF Formal to: 

Mr. Tim Gray 
Plaza Township Supervisor 
Mountrail County, ND 
Email Address: tagray@rtc.coop 
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\ ~, a,k0fi1Aa 
Tina A cmis 
Paralegal 
Office o f Regional Counsel, EPA Region 8 
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